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rates of neonatal abstinence syndrome (NAS), these 
issues are arising once again.

As these issues arise, core ethical questions emerge 
concerning whether maternal substance use is a crimi-
nal or medical matter and whether a fetus can be con-
sidered a full person under the law. Currently, the 
answers to these questions vary across states.18 The 
debate relates to one that is central to addiction issues: 
the disease versus the criminal models of addiction.17 

A key U.S. Supreme Court ruling regarding this debate 
was Robinson v. California in 1962, during which it 
was ruled that criminal conviction of addiction vio-
lated the 8th (protection against cruel and unusual 
punishments) and 14th (rights of citizenship and equal 
protection) Amendments, in effect giving official dis-
ease status to addiction.17 The issue of fetal personhood 
has been addressed in numerous trials, and in cases such as 
1997’s Reyes v. California, which overturned a child endan-
germent conviction for a mother who was addicted to her-
oin, the court decided that child endangerment is not appli-
cable to a fetus.18 However, state supreme courts in Alabama 
and South Carolina have upheld the opposite decision and 
asserted that prenatal substance 
use constitutes criminal child 
abuse.20 In total, approximately 
240 women in 30 states were 
criminally prosecuted in rela-
tion to prenatal substance use 
between 1985-2001, and these 
cases were often argued through 
careful interpretation of existing 
laws — for example, one woman 
was prosecuted for delivery of a 
controlled substance to a minor 
in the minute between delivery and the cutting of her umbili-
cal cord.18 As of today, Tennessee is the only state that has 
actually passed specific legislation criminalizing substance 
use during pregnancy.21, 22

Another related question of morality is that of who soci-
ety considers to be maternally fit. Stigmatization of people, 
and especially mothers, with substance use disorders persists 
despite the medical model of addiction, and this stigma often 
manifests in punitive responses that depict women with sub-
stance use disorders as adversaries of their children because 
they do not match societal norms of motherhood.23 However, 
scientific evidence does not support this notion of substance 
use causing maternal unfitness, and this false paradigm can 
adversely impact outcomes for the entire family by deterring 
women from accessing medical care for their pregnancies 
or their substance use disorders.24 In addition, these stigmas 
often focus on illicit rather than licit substances, despite evi-
dence that tobacco and alcohol are more causally linked to 
negative fetal health outcomes than illicit substances such as 
opioids.26 Further, societal images of good motherhood his-
torically and often still exclude low-income women of color, 
resulting in compounding stigmas that likely explain their 
disproportionate rates of reporting, prosecution, and incar-
ceration due to prenatal substance use.27

include postnatal growth deficiency, neurobehavioral prob-
lems, and sudden infant death syndrome.6 However, with-
drawal from opioids during the course of pregnancy is asso-
ciated with even worse outcomes, including the potential for 
intrauterine death of the fetus; thus, it is crucial to approach 
the issue with the goal of promoting safer alternative treat-
ments while avoiding abrupt cessation.7

RISK FACTORS AND SOCIAL DETERMINANTS

Risk factors for opioid use during pregnancy include crim-
inal status, history of substance use, psychiatric illness, 

and unintended pregnancy.8, 14, 15 Several social determinants 
are associated with these risk factors and with access to appro-
priate services, including discrimination, racism, exposure to 
trauma and violence, access to employment, and access to 
health care services and insurance based on residential envi-
ronment and socioeconomic conditions.1, 4, 11, 16

CONTEXT OF CRIMINALIZATION AND STIGMA

Though policies specifically targeting substance use among 
pregnant people are relatively recent, common themes 

concerning parental fitness of certain populations are not 
new. Throughout U.S. history, children of poor parents have 
often been separated from their families and institutionalized 
by governmental agencies under the pretense of protecting 
children from “the perils of want and the contamination of 
example.”17 The government began to provide more construc-
tive assistance to poor families in the 20th century via pro-
grams such as Mothers’ Pensions and Aid to Families with 
Dependent Children (AFDC), and in the 1960s, the medi-
cal world became involved in the legal codification of child 
abuse, as states adopted mandatory child abuse reporting 
statutes.17 These laws are often still reinterpreted to target pre-
natal substance use; however, historical associations of paren-
tal unfitness with certain populations, such as the poor, may 
still affect these policy interpretations and implementations.17

In the 1980s, alongside the War on Drugs and its increased 
crackdown and federal spending to target drug use, particu-
lar public attention was shifted to prenatal substance use and 
the fear of “crack babies.”18 As a result of this, as well as the 
decade’s context of growing anti-abortion rhetoric and sup-
port for welfare reform, the pressure to criminally prosecute 
maternal substance use grew, as did the now-debunked pop-
ular idea of drug-addicted mothers as having a “destroyed” 
maternal instinct and cultivating a generation of disabled 
children who would hurt the country’s economy and social 
welfare system.19 Today, with the opioid crisis and increasing 
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OPIOID MISUSE IN THE UNITED STATES IS A 
growing public health issue with numerous social, 
economic, and health effects that impact millions 

across the country. Since the 1990s, the rises in chronic pain 
prevalence and health care costs have mirrored the rise of the 
opioid epidemic, which has been further influenced by legal, 
social, and pharmaceutical industry efforts.1 Pregnant people 
who use opioids are left particularly vulnerable to the medical, 
legal, and social ramifications of their substance use. An inves-
tigation into the epidemiological and medical background of 
opioid use during pregnancy, followed by an examination of 
relevant policies concerning criminalization, welfare services, 
and treatment will aim to demonstrate the extent of this issue 
and propose appropriate recommendations.

EPIDEMIOLOGIC BACKGROUND

In 2016, the National Survey on Drug Use and Health 
(NSDUH) reported that 11.8 million people aged 12 or 

older in the U.S. had misused opioids in the past year.2 Mis-
use of opioids includes heroin use as well as misuse of pre-
scription opioids, which are often assumed to be completely 
safe when physician-prescribed.1 All women of reproductive 
age and ability who use opioids are at risk of harm from opi-
oid misuse during pregnancy because the associated health 
consequences could occur during the early period before a 
woman may know that she is pregnant.9 Overall, data from 
the 2016 NSDUH reported that 1.2% of pregnant women 
misused opioids (including heroin and prescription pain 
relievers), and a study in 2009 found that delivering mothers 
were using or dependent on opiates at the time of delivery at 
a rate of 5.63 per 1000 live hospital births — an increase from 
1.19 per 1000 births in 2000.10,11 A 2012 study found that opi-
oid use disorder rates among pregnant women were highest 
for women who were White, not college educated, not mar-
ried, unemployed, and on Medicaid.8

CONSEQUENCES OF OPIOID USE DURING PREGNANCY

When a fetus’s organs form during the first trimester, 
maternal opioid use increases risk for several adverse 

outcomes, including neonatal abstinence syndrome (NAS) 
and birth defects such as gastroschisis and congenital heart 
defects.9 NAS presents neonatal symptoms such as tremor, 
abnormal crying, hypertonicity, tachypnea, vomiting, fever, 
and diarrhea.12 More than 20,000 infants were diagnosed 
with NAS in 2012, representing about 50-80% of all opioid-
exposed infants.13 Between 2000 and 2009, the incidence of 
NAS increased from 1.20 to 3.39 per 1000 live hospital births, 
and these infants were found to have a higher likelihood of 
respiratory diagnoses, feeding difficulties, seizures, and low 
birth weight.11 Other associated adverse health outcomes 
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MANDATORY REPORTING AND TESTING

Currently, 23 states plus the District of Columbia man-
date reporting by health care professionals of prenatal 

substance use, and seven states require testing for drug expo-
sure if there are grounds for suspicion.20 These state-specific 
reporting and testing policies fall under the federal Child 

Abuse Prevention and Treat-
ment Act (1974), which estab-
lished the common practice 
of neonatal toxicology screens 
when providers suspect mater-
nal substance use due to grounds 
such as clinical symptomatology, 
public patient status, age under 
20, residence in areas with high 
drug use, and unregistered status 
at delivery.17, 22 This act mandates 
notification to state child welfare 

agencies when newborns have positive test results, but indi-
vidual states interpret and implement this differently, and the 
outcomes of this agency notification range across state lines.20 
Fear of these outcomes of testing and reporting has been cited 
as a barrier to prenatal care and substance use disorder treat-
ment for pregnant women, as well as a contributing factor to 
decreased levels of trust of providers.25

Unfortunately, the potential adverse outcomes of man-
datory reporting and testing disproportionately affect par-
ticularly vulnerable populations. One study that investigated 
Florida’s 1987 policy of mandatory reporting to local health 
authorities found that in one county, while little difference 
existed between rates of positive toxicology results between 
White and Black women (15.4% and 14.1%, respectively), 
over a six-month period, Black women in this population 
were reported at a 10 times higher rate, and poor women were 
also more likely to be reported.27 This disparity is even more 
striking when comparing reporting rates in public versus pri-
vate settings — Black women were 44% of the public clinic 
population but 67% of those reported, and in private offices, 
they were 10% of the population but 55% of those reported.27 

Preexisting provider stigmas and preconceptions likely con-
tributed to these disparities by encouraging “suspicion” and 
subsequent testing of minority and poor women.

“Pregnant people who use 
opioids are left particularly 
vulnerable to the medical, 

legal, and social ramifications 
of their substance use.”

Image Source: Flickr Creative Commons



 Fall 2018 • Volume 18, Issue I |  TuftScope 29 28 TuftScope  | Fall 2018 • Volume 18, Issue I

INVOLVEMENT OF CHILD WELFARE SERVICES

Overall, it is estimated that the majority of parents in con-
tact with child welfare services have substance use prob-

lems, and there is a prevailing association between parental 
substance use and high rates of child maltreatment (such 
as inability to provide adequate shelter, care, attention, and 
judgment).28 In response to this association, civil child wel-
fare requirements have been expanded to encompass prenatal 
substance use in 24 states and 
the District of Columbia, and to 
receive federal child abuse pre-
vention funds, states must man-
date notification of child protec-
tive services when a health care 
provider encounters an infant 
exposed to illicit substance use.20 
For these cases, the Adoption 
and Safe Families Act (ASFA) of 1997 prioritizes rapid deter-
mination of parental fitness and child placement; however, 
the open-ended, chronic, and relapsing nature of addiction 
may not align with this short time frame.28 In part due to this 
aspect of the ASFA, there is a growing number of children 
in out-of-home care due to parental substance use.28 Though 
this act aimed to motivate states to quickly achieve goals of 
safety and permanency for vulnerable children, it may not 
succeed as intended in preserving family units whenever 
possible. Some states, such as New York via its Child Welfare 
Reform Act, attempt to accomplish the ASFA goals through 
procedural investigations, family supervision, and rehabilita-
tive services provided to parents to prevent family separation; 
however, budgetary constraints and a growing caseload mean 
that these resources cannot always be provided as intended.17

As with examining reporting rates, it is crucial to consider 
the specific characteristics of people involved with child wel-
fare services and the treatment implications of any dispari-
ties. One study found that women involved with both child 
welfare services and substance use treatment had more chil-
dren and were younger, of lower socioeconomic status, more 
likely to be referred from the criminal justice system, and 
more likely to have a history of physical abuse.28 Notably, they 
did not have any differences in psychiatric severity or crimi-
nal involvement, and they had lower addiction severity than 
other mothers in treatment.28

This involvement with child welfare services may lead 
to placement of children in foster care, which has seen an 
increase in number of children under five at twice the rate of 
growth of the general foster care population since the 1980s 
— likely as a consequence of increased attention on maternal 
substance use.18 However, foster care may not be a healthier 
solution for these children, and due to the additional demands 
of raising a child who was prenatally exposed to substances, 
these children are often difficult to place in permanent homes 
and may be frequently re-homed due to the ASFA’s prioritiza-
tion of rapid determination of unfitness and replacement.18

ACCESS TO MEDICALLY APPROPRIATE TREATMENT

Access to medically appropriate treatment services for 
pregnant people who use opioids is crucial to the health 

of the entire family, in part because completion of treatment 
is associated with increased rates of mother-child reunifica-
tion.28 Some state policies attempt to promote this through 
civil commitment and involuntary detention of pregnant 
people in inpatient treatment programs (authorized by three 
states), where punishment, rehabilitation, and deterrence 
are all addressed together, and the state is essentially “tak-
ing custody of the child before it is born.”18 Ideally, treatment 

would be accessed voluntarily, but 
treatment must first be accessible; 
19 states have prioritized drug 
treatment accessibility to preg-
nant people, 10 states prohibit 
discrimination against pregnant 
people in public programs, and 17 
states plus the District of Colum-
bia receive federal funds that give 

priority access to pregnant people.20

Federal funding for substance use treatment for preg-
nant and postpartum people has generally shown positive 
results. In the 1990s, 27 five-year federal grants sponsored 
by SAMHSA and totaling $113 million funded 335 residen-
tial treatment programs for this patient population and their 
children.29 These programs aimed to deliver comprehensive, 
culturally competent, and gender sensitive treatment for 
up to 12 months in a setting that could model appropriate 
familial relationships, empower women, and identify points 
of intervention for the children’s health as well as their moth-
ers’.29 At six months post-discharge, infant mortality was 
80% lower than the rates reported by the same women pre-
treatment, morbidity was 70-80% lower than for women who 
used substances and were not in treatment, and lower rates 
of preterm and low birth weight deliveries were found.29 In 
addition, the women who completed treatment reported rela-
tively low rates of substance use recidivism, and many were 
able to regain custody of their children.29 Lastly, compared to 
the potential costs of in utero drug exposure, related neonatal 
disorders, and law enforcement and legal expenses, the total 
$113 million cost was relatively inexpensive.29

The current standard of care for pregnant people who use 
opioids is medication treatment (also known as medically-
assisted treatment, or MAT) with methadone or buprenor-
phine.8, 30 These treatments aim to safely convert illicit opioid 

use to opioid maintenance therapy under medical supervi-
sion to avoid relapse and risk-taking behavior.6 In contrast, 
opioid withdrawal, even when medically monitored, is asso-
ciated with adverse outcomes such as a high relapse rate and 
high morbidity and mortality for the fetus.6 Therefore, opioid 
maintenance programs during pregnancy are generally con-
sidered beneficial, and several studies have found positive 
infant outcomes from such treatment and have supported a 
push toward program standardization.12, 31

Unfortunately, it is not common in the U.S. for pregnant 
people who use opioids to enroll in comprehensive care pro-
grams that include a collection 
of services such as prenatal care, 
addiction treatment (including 
medication), and psychiatric 
care, as well as postpartum care 
to reassess and provide inter-
ventions for substance use and 
other health risks.30 Barriers to 
care often exist, such as stigma 
and fear of legal consequences, 
and even in the general popu-
lation of Americans with sub-
stance use disorders, only 11% 
receive treatment.4 These barriers may be especially powerful 
for pregnant people due to increased scrutiny of how their 
behaviors may affect their infants; therefore, it is crucial that 
treatment practices and standards consider these barriers.3,4

RECOMMENDATIONS

Ideally, policies and treatment programs should target all 
levels of prevention: primary prevention by preventing 

the initial occurrence of opioid use during pregnancy or 
pregnancy during opioid use, secondary prevention by mini-
mizing risks via early identification and intervention for this 
population, and tertiary prevention by minimizing adverse 
consequences through appropriate treatment.18 In addition, 
mandatory reporting and testing policies should be revised 
to include carefully standardized procedures that eliminate 
potential for discrimination and bias, as well as improve trust 
of health care providers among pregnant people. To further 
address this goal of reducing bias and stigma, the roles of 
physicians and other clinicians must be defined as both care 
health care providers and patient advocates, and these health 
professionals must be educated on addiction, substance use, 
and opioid use disorder medication treatment.

Existing policies that require reporting and penalize 
mothers with substance use disorders ignore barriers to treat-
ment access, create adversarial physician-patient relation-
ships, and deter these people from seeking care, in effect lead-
ing to poorer health outcomes for both the parents and their 
children.17 Proponents of these approaches argue that the 
threat of punishment may motivate people to seek treatment 
and terminate their substance use, but evidence does not sup-
port this misunderstanding of addiction as an individual-
level failure of willpower.22 Instead, policies and funds must 
be redirected away from punishment and toward the develop-
ment and dissemination of effective treatment programs and 

services to help parents struggling with substance use. Rather 
than focus solely on prenatal drug exposure as the cause of 
poor child outcomes, a more comprehensive examination 
of the entire context of child development must be taken, 
and structural issues such as poverty, racism, and access to 
medical treatment must be considered. Specific measures to 
address these issues could include policies that require treat-
ment services to be more affordable and accept Medicaid, 
programs that educate providers with anti-bias training and 
are tailored to be culturally competent and inclusive, and pro-
grams that provide transportation to treatment for people in 

rural settings. The goal of such 
measures would be to make 
comprehensive prenatal, post-
partum, and addiction treat-
ment accessible for all pregnant 
people who need it. When med-
ication treatment is necessary, it 
must be administered in a com-
passionate and culturally com-
petent manner, with the mother 
remaining with her children in 
residential treatment centers 
whenever possible and child 

removal occurring only when a careful and complete inves-
tigation leads to determination of absolute necessity. Ideally, 
this comprehensive treatment would be provided within the 
context of a medical, legal, and social system that would nei-
ther criminalize nor stigmatize addiction. However, a limita-
tion of these recommendations for comprehensive treatment 
is that truly equitable accessibility may be an intangible goal 
for the foreseeable future given the broader historical, social, 
and structural context of the U.S. as it relates to several of the 
social determinants discussed earlier, such as poverty, dis-
crimination, racism, and exposure to trauma and violence.

CONCLUSION

Overall, the issues of criminalization, stigmatization, and 
often inadequate treatment for pregnant people who use 

opioids relate to a larger societal stigma of addiction and gen-
dered minimization of priority on women’s health and repro-
ductive autonomy, especially for poor and minority women, 
and these stigmas and broader problems must be considered 
as context in the development of policies and programs. As 
the opioid epidemic in the U.S. continues to grow, it is likely 
that this issue of opioid use among pregnant people will 
become increasingly crucial to address. Further research is 
needed to better define and understand the social determi-
nants and medical consequences of opioid use during preg-
nancy, as well as to provide the necessary foundation for evi-
dence-based policies and programs. Though the ethical and 
medical ramifications of opioid use during pregnancy pose 
particular challenges, with continued research and a compas-
sionate approach to tailored policies and interventions, better 
outcomes are possible for both the parents and their children.

“[These issues] relate to a larger 
societal stigma of addiction 

and gendered minimization of 
priority on women’s health and 

reproductive autonomy, especially 
for poor and minority women.”
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“Unfortunately, it is not common 
in the U.S. for pregnant people 

who use opioids to enroll in
comprehensive care programs.”


